
Creative Incursions 
Cultural Representations of Human Rights in 

Africa and the Black Diaspora 

Edited by 

Abikal Borah 

Bisola Falola 

Toyin Falola 

CAROLINA ACADEMIC PRESS 

Durham, North Carolina 



1 

Beyond Culture and 
Constitution: 

Economic Marginalization, 
Social Exclusion, and 
Legitimizing Human 

Rights in Africa 

Bonny Ibhawoh 

Introduction 

In 2000, I wrote an article published in the Human Rights Quarterly titled 
"Between Culture and Constitution: Evaluating the Cultural Legitimacy of 
Human Rights in the African State." In that piece, I engaged the debate over 
the cultural relativism of human rights and the calls to legitimize universal 
human rights with the specific cultural experiences of various societies. With 
specific relation to Africa, the debate centered on calls for a regime of human 
rights founded oh the basic universal human rights standards but also enriched 
by the African cultural experience. The challenge, as I framed it, were how to 
achieve this balance of values and how to uphold national and international 
human rights standards while resolving the apparent conflict between these 
standards and dominant cultural traditions of the constituent communities 
within the state. I postulated that the central tension is between culture and 
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co nstilul ion. II is no t enough to iden1i 1y 1·hc cuhu rn l h,11·rit 1'.~ nnd limitations 
to domestic and international human rights standards. It is even more impor
tant to understand the social basis of these cultural traditions and how they 
may be adapted in national legislation to promote human rights. I argued that 
such adaptation and integration should ideally be done in ways that does not 
compromise the cultural integrity of peoples. Statutory human rights protec
tions and policy provisions can derive their legitimacy not only from state au
thority but also from the force of cultural traditions. Two decades after the 
publication of that article, I revisit these arguments. Drawing on more recent 
efforts to address the cultural barriers to human rights, I examine how social 
and economic factors such as poverty, unemployment, and social exclusion 
and lack of access to education, medical care, and due process reinforce cultural 
barriers to constitutional human rights protection. 

Cultures and Constitutions 

In my 2000 article, I was primarily concerned with the ways in which 
culture, through adaptation and modification, can serve to complement, rather 
than constrain, specific national human rights aspirations. Statutory human 
rights provisions have not had foll effect on rights conditions in African 
societies partly because cultural practices persist that have great limitations on 
constitutional human rights guarantees. Constitutional and other legal frame
works for recognizing and protecting human right manifest shortcomings that 
result from conflicts with "traditional" cultural definitions and practices, which 
ironically are also upheld in many African constitutions. Written alongside the 
bill of rights in most African constitutions are affirmations of collective national 
cultural heritage and the obligations of the state to promote cultural traditions 
insofar as they do not contravene human rights. 

The Senegalese Constitution, for example, opens with a statement affirming 
the centrality of culture to national unity and the common destiny. The Con
stitution proclaims that "the sovereign people of Senegal are deeply attached 
to their fundamental cultural values which constitute the cement of national 
unity."

1 
A similar provision in the Constitu tion of Cote d'Ivoire proclaims the 

state's duty "to safeguard and promote national values of civilization as well as 
cultural traditions that are not in conflict with th e law or good moral stan
clards."2 The Ugandan Constitution declares that the sta1·e shall promote cultural 
and customary values that are consistent wi1·h fundamental rights and 
freedoms, human dignity, democracy, c1 nd with the Consti tution.3 It goes on 
to prohibit laws, cultures, customs, and tradit'ions l'hr11' are "agains t the dignity, 
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l\1 lt,tt l' ur interest of women or nny other m,trt,1i 11 ,1lizcd grouµ."·1 Likewise, Zam
ltl11'•, ( :011st iLulion obligates the state to take measures to promote the practice, 
1 1t111ymcn1, and development of culture, tradition, and custom insofar as they 
11ft' 11 111 inco nsistent with the Constitution.5 

I ltc same juxtaposition of state commitment to promoting culture and the 
11\.t' t'l' iding obligation to protect human rights is evident in the Kenyan Con 
-111111 ion, which recognizes culture as the foundation of the nation and as the 
, 11111ubtive civilization of the Kenyan people and nation." T he Constitution 

flll~·~ on, however, to also state that " [ t)he State shall take measures, including 
,1ll1r111ative action programs, to ensure that the youth are protected from harm-
1111 cultural practices and exploitation."6 The Zimbabwean Constitution perhaps 
flt ll'S I he farthest in placing explicit limits on cultural traditions that are deemed 
111 1- (lllSistent with national human righ ts guaran tees. It states categorically that 
''i 11stoms, traditions and cultural practices that infringe the rights of wom en 
111n fe r red by this Constitution are void to the extent of the infringement:'7 

This delicate balancing of human rights principles and the state's obligation 
111 promote cultural norms is also evident in the African Charter of Human 
!tights, also known as the Banjul Charter, adopted by the Organisation of 
A f'rican Unity in 1981. The African Charter is unique am ong regional and in
lt rnational human rights treaties in that it contains not only civil and political 
1 ights but also economic, social, and cultural rights. It also contains detailed 

provision for collective and individual duties. It espouses the collective duty 
10 achieve the total liberation of Africa and achieve "genuine independence."8 

I I enunciates a wide range of individ ual d uties including the obligation to 
respect fellow human beings and treat them with respect and tolerance; the 

duty to preserve the harmonious development of the family; the duty to respect 
1rne's parents and support them in case of need; the duty to serve one's national 
co mmunity and not compromise state security; the duty to preserve and 
~lrengthen national solidarity and independence; and the duty to pay taxes im
posed in the interest of the society.9 Most significant for our purpose, the Char
ier states that the individual has a duty to "preserve and strengthen positive 
African cultural•values in his relations with other mem bers of the society, in 
the spirit of tolerance, dialog and consultation and, in general, to contribute 
to the promot ion of the moral wellbeing of society." 10 

The complementarity of human rights and cultural traditions envisioned 
in the African Charter and many African constitutions belies a persistent 
tension between national human r ights standards in state law and the 

prevalence of harmful traditional practices. Even though many African con
stitutions expressly prohibit cultural practices that co nflict with national or 
applicable international human rights standards, 1·he reali ty is that the inherent 
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tension between culture and consl'it:ut:ion is 1Hlt so c,t~ily 1c~11lwd. One instance 
of this is the conflict between constitutional guarant1;:es of nondiscrimination 
and gender equality on the one hand, and the persistence of harmful traditional 
practices such as oppressive widowhood practices and inheritance customs that 
discriminate against women on the other hand. Another is the conflict between 
the constitutional guarantees of children's rights and pervasive cultural attitudes 
that encourage child marriages and forced marriages. 

In my original article, I concluded that the affirmation of cultural rights in 
national constitutions and the prohibition of harmful traditional practices have 
not resolved the conflict between culture and constitution. A complementarity, 
if not an absolute, congruence of state laws and cultural norms is required if 
national human rights regimes are to gain grassroots acceptance. My premise 
was that certain cultural traditions that may appear inherently in conflict with 
human rights standards might, in fact, also have the potential of being influ
enced through a process of change and adaptation to conform with human 
rights standards. If communities can find point of congruence between tradi
tional practices and national human rights standards, I reasoned, a major part 
of the tension between culture and constitution would be resolved. 

A related point I made in my original article was that the discourse on the 
cultural legitimacy of human rights in Africa in the 1990s tended to focus more 
on a "conservative paradigm of cultural legitimacy." These were mainly debates 
among dominant male elites in African communities over how to ground con
stitutional rights in prevailing cultural traditions. What is required, I argued, 
is a more "dynamic paradigm of cultural legitimacy" pushed by grassroots 
groups such as local women organizations and nongovernmental organizations 
(NGOs) working for women and minority rights. The dynamic paradigm of 
cultural legitimacy centers on such themes as traditional methods of conflict 
resolution, the centrality of the family, and the reciprocal relationship between 
rights and duties. 

I argued the need for dialogue between weaker and stronger groups within 
cultural communities and the state at large. If respect for human rights is to 
be achieved and made sustainable, human rights must reside not only in law 
but also in the living and practiced culture of the people. This requires dialog 
among contending groups, with their diverse paradigms of cultural legitimacy, 
on what role culture should play in legitimizing national human rights regimes 
within the state. 
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Beyond Culture, Constitutions, and 
Congruence 

2.1 

I \v1, dcc.ides later, I still think that the core postulations in my original article 
11 11 111111 v,1lid. l remain convinced that cross-paradigmatic dialog on cultural 
Ii Kil I 111:1cy is a useful approach to resolving the tensions between culture and 
111ll •il it ulional human rights in the African states. However, 1 now recognize 
1li.11 111 y original analysis did not go far enough. I overlooked certain important 
dll11t· 11sions of the tension between culture and constitution. For one, I did not 
l11 lly i.'.onsidcr how social exclusion and economic marginalization shape the 
f\111' hcl ween oppressive cultural traditions and constitutional rights guarantees. 
11 14 no!" enough to identify the cultural barriers and limitations to modern na-
111 111 ,tl and international human rights standards. We must also strive to un
il1•1 ,1:1 11d the social basis of these cultural traditions and how they may be 
1hl.tptcd in national legislation to promote human rights. But even understand-
11111 the social basis of cultural tradition is still not enough. The cultural barriers 
1,1 human rights and the persistence of harmful traditional practices are often 
1tl\o rooted in systemic economic marginalization and social exclusion. 

Several studies have shown that educated and gainfully employed urban
h,,,cd African women are less likely to be victims of repressive patriarchal cul
l II r,il traditions such as forced marriages, genital cutting, oppressive 
widowhood practices, and discriminatory inheritance customs. Conversely, 
poor, less educated rural women who lack financial independence remain the 
111 ,,in victims of repressive customs. It stands to reason, therefore, that discus
•.inns about regulating traditional practices to conform with human rights 
11nrms cannot take place without social and economic considerations. The task 
nl' legitimizing universal human rights norms in many parts of Africa today 
I r,rnscends questions of culture and law ( constitutional rights). While the 
central tension might well be between culture and constitution, as I postulated 
I wo decades ago, the solutions must now go beyond culture and constitution to 
11ddress practical questions of economic marginalization and social exclusion. 

fn revising my earlier arguments, I have become more cognizant of the eco
nomic determinants of culture-based human rights violations and the per
~pectives of individuals and grassroots organizations at the frontlines of the 
sln1ggle against harmful traditional practices. Those fron tline activists have 
long recognized that sustained solutions to repressive customs and abusive cul
tural practices lie not simply in legislation or public awareness campaigns, but 
also in economic and social empowerment programs that enable vulnerable 
individuals and groups to resist and challenge harmful traditional practices. 
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This holistic approach is evident in the deliberations by !'he UN Commission 
on the Status of Women, which have focused on harmful traditional practices 
and the impact on the human rights of women.11 Participants at the sixty-second 
session of the commission in 2018 included young women from various 
countries, mainly from Africa. They identified the lack of information on sexual 
health and reproductive rights, challenges of culture, and traditions compounded 
with harmful practices, such as female genital cutting, as some of the problems 
that affect young women and girls especially those who live in the rural areas.12 
Significantly, many of the young African women at the session singled out lack 
of access to education, early drop out of schools, and child marriages as some 
of the key problems affecting the rights of women and girls in the continent. 
They canvassed a strategy for addressing harmful traditional practices that com
bines legislation and public awareness campaigns with sustained investments in 
women's education and economic empowerment that will enable women chal
lenge and resist repressive traditional practices.13 Women have conveyed similar 
messages across Africa. In Ghana, NGOs working on women rights have received 
feedback from local women that they should focus more on "alleviating the 
terrible material and socio-economic conditions under which women live."14 Im
proving women's economic conditions creates the necessary conditions for ful
filling their human rights as guaranteed under domestic and international law. 

Beyond Prohibition and Punishment 

Despite concerted legislative and advocacy efforts made to address culture
based rights violations, harmful traditional practices persist in many parts of 
Africa. Prohibition, punishment, and public awareness campaigns have made 
some impact, but they have not been enough to create paradigmatic shifts in 
attitudes and practices. Apart from paying more attention to the perspectives 
of grassroots actors, a key consideration that informs my revisionist argument 
here is empirical evidence of approaches to addressing h armful traditional 
practices that have had the most impact. The key question is, What approaches 
have proven to be effective on the ground? Available evidence indicates that 
social and economic factors, such as access to education and gainful empioy
ment, are crucial to bridging the gap between culture and constitution. 

Our first example comes from Uganda. After several years of trying to sup
press the practice of female genital cutting through legislation, including the 
enactment of the controversial Prohibition of Female Genital Mutilation Act, 
it became clear that the fight against genital cutting required more than just 
legislation. "The fight against female genital mutilation using the law seems to 
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111 l,ilkring," l)l1 C local newspaper report corH.: lud ccl . "Pegging heavily on the 
I 1w In t: nd FCM [female genital mutilation] is seemingly an uphill task."15 The 
iltl,•111111:1 of using the law to fight FGM, the report noted, arises from the fact 
lh,11 LOmmunities that practice "FGM" in Ugan<ia, such as the Sabiny, do not 
11•111 lo aµµrec iate the reality that FGM is a criminal act. "FGM victims are 

11111 willing to report the crime visited upon them. How then will the law rescue 
1111' 111?"16 

I 11 1hc Ugandan case, it has also become clear that in many communities 
1Vltt·1·c "FGM" is practiced, elders, girls, and women remain passionate about 
11 11· practice. While many elders consider FGM as a cultural procedure their 
d,111Klll'crs must undergo, the girls regard it as a critical cultural "baptism" tl1at 
11~hcrs !'hem into respectable womanhood in their communities.17 These local 
11•, il ities had led grassroots activists and organizations working to end the prac-
111 e o f "FGM" to the conclusion that legislation and public awareness 
, 11111paigns alone will not bring the desired impact. Many of them have come 
111 recognize that changes in attitudes and conditions will come only when vul-
11l'1',1 ble girls and women in rural communities are able to improve their social 
,111d economic circumstances through education and gainful employment. As 
1111c Ugandan commentator has noted, building schools to absorb the girl child 
1 t'mains the most effective way to separate young girls from the hands of their 
'\ ·ulturally inclined elders" and ending the prevalent practice of"FGM."18 

Despite official rhetoric on abolishing genital cutting and legislative enact-
111c11ts to prevent the practice and punish practitioners, political leaders in 
111any African countries, knowing that this is a sensitive political subject, have 
Ileen reluctant to enforce legislation against the practice. In Sierra Leone, abol
l~hing the powerful all-female secret societies, the soweis, that perpetuate genital 
cutting, known locally as bondo, is taboo for the political elite. The societies 
L'xist in every village and town across Sierra Leone and are a vital communi
c,11:ions link between politicians and rural communities. When politicians want 
to engage with local communities, they rely on the soweis. This gives soweis 
great influence over the votes of women. Working with influential soweis, some 
Sierra Leonean politicians have reportedly "sponsored" the circumcision of 
girls and women in return for votes.19 The alliance between soweis women and 
political elites in Sierra Leone provides an example of what Alison Phillis has 
described in the context of Western societies as the "politics of the body." This 
is the curious political alliance between self-interested neoliberal econom ic 
actors and neoconservative rationalities, which has resulted in the further reg
ulation of women's bodies.20 

As an analytical framework, the "politics of the body" helps us to understand 
the intrinsic political dimensions of supposedly cultural systems and practices. 
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In Sierra Leone for example, remnlc ge11it,1l u ,11 1,% 1111d 111 ,, 11ilt• ,,I' the sowcb 
in perpetua ting the practice, bas become lc~s nbout ~,1lt 1111• 11ild more ::ibo t1l 
maintaining political power. Attempts to outlnw genitn l cutting havt 
consistently foundered on political interests. In 2007 paramoun t chiefs, who 
represent all 149 chiefdoms in Sierra Leone, insisted that a ban on FGM be re
moved from the Ch ild Rights Act enacted to abolish the practice. A silver lining 
in the fight against genital cutting came during the Ebola epidemic crisis when 
the government enforced a temporary ban. It is estimated that before the Ebola 
outbreak, 88 percent of Sierra Leonean girls were cut, the seventh highest rate 
of the twenty-eight countries in Africa where genital cutting is practiced.21 

However, even in Sierra Leone, where few local leaders actively support ban
ning the practice, there is growing realization at grassroots levels that the most 
effective measures for abolishing the practice is providing alternative sources 
of economic and political influence for members of the powerful soweis female 
secret societies, who derive income, social relevance, and political influence 
from the practice. The head of the Sierra Leonean "Forum against Harmful 
Traditional Practices," a coalition of sixteen women's groups fighting "FGM," 
put it correctly when she stated, "The more successful agent of change has been 
education .... There are people in some rural areas where they have accepted 
change. They have said they want to replace bondo with school."22 In Muslim
dominated countries, such as Mauritania, Senegal, Mali, Guinea, Guinea-Bis
sau, Gambia, and Egypt, where religious leaders have issued fatwas against the 
"FGM;' there is also recognition that a lasting solution lies in economic and 
social empowerment of vulnerable populations.23 

Where authorities have relentlessly pushed prohibition and punishment 
without supporting economic and social programs, legislation has only served 
to drive practitioners underground making the practice even more harmful to 
women's health and well-being. In the Gambia, for example, public education 
and enlightenment campaigns has had limited impact. In spite of numerous 
laws and extensive public awareness campaigns aimed at stopping the practice, 
the prevalence of"FGM" in 2014 was still estimated at 74.9 percent.24 United 
Nations Population Fund (UNPF) officials working to stop genital cutting in 
Gambia acknowledge that thousands of girls continue to undergo the practice 
throughout Gambia leading to "devastating health and psychological effects 
for some of the victims as the effect continues to haunt them throughout their 
lives."25 

The often-ignored economic dimensions of the issue are evident in the data. 
Official statistics show that the prevalence of genital cutting remains highest 

in impoverished rural communities, where women typically are less educated 
with limited economic opportunities, than in urban centers were women's ed-
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11 111 11 ,11 HI vrnploymcn l' rntes nrc h ighl.'1', In C,1111bin, the highest recorded 

1 I 111 ►{1• 11 i 1 .1l cutt ing in 2014 was in Bnsse, a rela tively remote easternmost 
11 111 till' cou ntry, while the Lowest was registered in the capital, Banjul,26 

1 ltl 1 1 .. ,•vilkn cc that ha rmful traditional practices p ersist in environments 
111 , ,, w1rn1c11 and girls have unequal access to education, wealth, health, and 
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Beyond "FGM": 
Women's Right to Property 

111-•,li il.'S not paying enough attention to the economic determinants ofharm-
1111 t1 ,1d itional practices, another limitation in my original article was that it 
ltd 11111 critically engage the notion of harmful traditional/cultural practices. 
1 11 11111 the international human rights community, there is a growing concern 

11 11 "h.trmful traditional practices" (HTP) that violate the human rights of 
•rtll H' ll and other vulnerable groups. The concept of HTP has emerged as a 

,~ 111 naming and combating some of the most blatant forms of patriarchy 
111.J 11 1.dc domination.28 Since the 1980s, HTP have become a major part of 
1111 lJ 11 ited Nations' agenda on women's human r ights, culminating in 1995 

11 11 ,1 co mprehensive UN Fact Sheet devoted to this issue titled "Harmful Tra-
1lllh 111,il Practices Affect ing the Health of Women and Children ."29 

111 iginally developed to describe female genital cutting, HTP have become 
1, 11111 111011 descriptor for a wide range of practices that have some cultural le-
1tlll 11a1cy yet are harmful to women. Customs criticized as HTP include widow 
h11 11111lation and other oppressive widowhood rites, prenatal sex selection, and 
I, 111.ilc infanticide arising from son preference, child marriage, ar ranged or 
h 11, n l marriage, polygamy, seclusion and veiling, and food taboos for women. 
I 1'111,lic genital cutting, however, remains the central issue around which the 
, , 111 , l' pt of harmful traditional/cultural practices has coalesced. Genital cutting 
lw1 become the "prototype of a practice justified by custom and culture and 
11·1 ldi ned as an act of violence that violate women's human rights."30 Yet, as 
,11 ti Ii ropologist Sally Merry has noted, in the United States, domestic violence, 
IIIJ 'I.' i 11 wartime, and stalking are not labeled as harmful cultural practices nor 
1111• ltll'lns of violence against women's bodies such as cosm etic surgery, dieting, 
111 ul the wearing of high heels.31 

'l'he disproportionate focus on genital cutting in discussions on HTPs reflects 
\\h tern media and feminist obsession with "FGM!' While genital cutting is an 
Ii 11 portant issue with real health and human rights implication for women forced 
111 undergo the practice, it is only one of many harmful traditions practiced 
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globally that affect the rights of women. The practice of adolescent and teenage 
male circumcision, for example, m ay also be framed as a harmful traditional 
practice and a violation of a man's human rights to health, freedom from 
torture, and cruel and inhuman treatment.32 Although the preoccupation with 
"FGM" places Africa at the center of the debate, harmful traditional practices 
are certainly not unique to Africa. Harmful traditional practices occur in every 
society, and we should pay attention to the universal character of these practices 
lest the discourse degenerates into objectification. Alongside criticism of feminist 
readings of FGM" as overly Euro-American, African activists have critiqued 
Western feminist approaches to "FGM" for being overreliant on Western notions 
of female sexuality and individual autonomy in ways that disregard the impor
tance of the group and the value of social and communal integration. 33 

On issues such as genital cutting, child marriages, forced marriage, and dis
criminatory inheritance customs, policy makers and human rights experts have 
tended to focus of customs, culture, and religions rather than economics and 
political conditions that might affect the way the customs function.34 A 
wholistic approach to addressing harmful tr.aditional practices requires that 
we go beyond the obsession with sociocultural practices such as "FGM" to ad
dress other harmful traditional economic practices issues such as discriminatory 
inheritance customs. 

Several studies have shown that a major obstacle to the realization of 
women's human rights in Africa is the pervasive denial of a woman's right to 
inherit land and other properties. In many African communities, land use, 
tenure, and transfer are regulated by customary law, which largely excludes 
women from property ownership and inheritance. The denial of land rights 
to women contributes significantly to the feminization of poverty and the eco
nomic marginalization of women.35 This in turn makes them vulnerable to 
harmful traditional social and cultural practices. The inability of women to 
own their own land in predominately agrarian communities susta ins their 
social and economic marginalization. 

Several African countries have enacted constitutional and other statutory 
rights provisions to protect women from culture-based disinheritance practices. 
For example, Ghana's 1992 Constitution addresses culture-based disinheritance,: 
with specific provisions on the property rights of spouses. The Constitution 
states in Article 22 that "spouses shall have equal access to property jointly ac
quired during marriage" and that " [a] spouse shall not be deprived of a rea
sonable provision out of the estate of a spouse whether or not 1·he spouse d ied 
having made a will." However, such officia l effo1t s l'o remedy d iscrim inat·o1•y 
inheritance customs have typically remained 111 lilt 11111lt1ln1 y l~•vcl wil'h lilll~• 
practical effect on most of l'hc populnlion whn 1111• tt11 v1•111Pd hy 111~10 111nry l11w 
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111 f:nnily and personal matters. "Short-sighted legislation attempting to change 
I 111.: customary law, while facially progressive, is practically stillborn."36 In ad-
1 I I t·ssing women's disinheritance and other harmful economic cultural 
I'' ,11.: Lices, it is therefore essential to go beyond legislation. 

Statutory enactments and judicial intervention have also been ineffective be-
1,11 1~c of prevalent social norm s. Despite the inclination of the courts to interpret 
h11vs in favor of women, seeking protection from harmful traditional practices 
lli rough the legal system is not desirable for most women. In many parts of 
'\ II ica, disinherited women have an aversion to the formal court system.37 Much 
1 II I his aversion is linked to the subo rdinate economic and social position of 
women in traditionally patriarchal societies. Women,s aversion to seeking 

11•d1·css in the courts can be changed not only through alternative dispute res-
111111 ion mechanisms as grassroots activists advocate but also by providing ed -
111 ,11 inn and economic empowerment opportunities that posit ion women to 
1 li,ll lcnge these discriminating economic practices through the regular courts. 

l'hc impact of economic and social determinants of harmful traditional 
p1 ,i t I ices is not limited to women. They also impact influential practit ioners 
wlin~c resistance to ending harmful traditional practice ar ises from concerns 
,ilu 1111 loss of income and influence. One study of genital cutting in Senegal, 
11111 kina Faso, and Mali concludes that poverty is a major reason why practi-
1h111t·rs cannot give up the practice. The strategy of encouraging traditional 
pl ,11 I ilioners to stop performing genital cutting and become change agents has 
11111 Ileen effective because so few give up the practice permanently. "The low 
,111 i,11 status and relative poverty of traditional practitioners make the recog-

111 111111 1'11ey gain and the livelihood they earn through performing the procedure 
, ,11111 th le personal assets."38 Since it is in the interest of community leaders to 
, , 11 11i11uc the practice, they are not inclined to influence the community to 
1l 1o11Hlon genital cutting. Programs intended to provide them with alternative 
111111 t'S of income have been unsuccessful, as any alternative would also have 

1t 1 p1nvide them with a level of social recognition com parable to what they en-
1111 ,·d .is prnct itioners.39 

Addressing Economic Marginalization and 
Social Exclusions 

I Ii~· econo mic di mensions of harmful traditional practices thnt g rassroots 
h 11vl~1 ~ lrnvc long emphasized has progressively found recognitio n in interna

lh Hhii liu 11wn righ1s laws and pol icies. The "Nnirobi Forward Looki ng S1r.1 tegies 
h11 I Iii· t\dv11 11cc111~·11 1 of Women," wh id, L1nw1 Kl'd fl'Om the World (;n 11li: rcncc 
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on the United Nations Decade for Women in 1985, identified as an important 

measure to address harmful traditional practices, promoting the fulfillment of 
women's potential through education, skill development, and employment 

and the elimination of poverty and illiteracy. It also calls for adopting measures 
to improve women's ability to earn income beyond traditional occupations.4o 

Similar emphasis on women's economic empowerment is evident in the Ma
puto Protocol, an African charter of women's rights adopted by the African 

Union in 2003. The protocol calls for the elimination of harmful practices, in
cluding female genital cutting. It reinforces the status of women's rights that 
have been established in other international and regional instruments but is also 

the first instrument in international law to call for the legal prohibition of female 
genital mutilation.41 It acknowledges the important economic and social rights 
dimensions of harmful traditional practices, "which negatively affect the funda

mental rights of women and girls, such as their right to life, health, dignity, ed
ucation and physical integrity."42 State parties to the Maputo Protocol commit 

to modifying the social and cultural patterns of conduct of women and men 

through public education with a view to eliminating harmful cultural practices 

and all other practices that are based on the notion of the inferiority o r the su
p eriority of either of the sexes or on stereotyped roles for women and men. 
Specifically, state parties commit to prohibiting and condemning all forms o.i 
harmful practices, which negatively affect the human rights of women. The pro

tocol also enjoins state signatories to take all necessary legislative steps to eliminate 
harmful traditional practices against women, and prohibit through legislative 
m easures backed by sanctions, all forms of "female genital mutilation."43 

Significantly, the Maputo Protocol recognizes that measures for addressing 
harmful traditional practices cannot be limited to legislative enactments and 

advocacy campaigns. It makes elaborate provisions for the "Right to Education 
and Training" (Article 12) as well as "Economic and Social Welfare Rights" (Ar

ticle 13) that are framed as necessary policy m easures required to eliminat<1 
harmful traditional practices. Under the "Right to Education and Training" 
article, state parties commit to take appropriate measures to eliminate all form ~ 

of discrimination against women and guarantee equal opportunity and access 

in the spheres of education and to integrate gender sensitization and hunrnu 
rights education. State parties also pledge to promote literacy among women, 

education, training (for women at all levels) and enrollment and retention c:i l 
girls in schools. They also pledge to organize rel'en t ion programs for wom(.111 
who leave school prem aturely.44 

Under the Economic and Social Wclfurt• l{i 1-1l1i,. A, 1111!', lhL• prntncol enjo in 

states to adopt and enfo rce legis lu1iv~• 1111d 11 lh t'1 111111~ ~ 11 11•,11t1 11 t·~ lo gunrun tlll' 
women equal oppo rtunities in wrn k n11d , ,111 11 1d\ 11 111 1111'11 1 1111h l.~ 1'(,.,~1wt1 , 
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1l,1t1·s are obligated to promote equality of access to employment, the right to 

, q11.i l remuneration for m en and women for jobs of equal value, and protect 
w, 1111cn from exploitation by their employers.45 With regard to the protection 
,,11 hi ld ren from harmful traditional practices, the protocol calls on African 

1,lll'S 1·0 prohibit, combat, and punish all forms of exploitation of children, 
• ~11n:i;1lly the girl child. 

1 liese commitments were reiterated at the Pan African Conference on Cel-
• It, ,1 Ii ng Courage and Overcoming Harmful Traditional Practices held in Addis 

\11.111,1, Ethiopia in 2011.46 There, delegates discussed aspects of African culture, 
11~111 111s, and traditions, which hinder development in gen eral and impede the 

11lv,111t.:cment of women and children in particular. A key goal of the conference 

,I~ lo identify and share best practices from acr oss the continent on 
I I 111111,1 t ing harmful traditional practices. The main outcome document of the 

, , 11 li l'l'cnce was ''A Commitment for Action to the Eliminat ion of Harmful Tra

,111111,i.d Practices;' in which participants called for holistic and integrated strate-

li ~ lounded on recognition of the social and economic determinants of 
Ii 111111'11 I traditional practices.47 They resolved that "th e focus must not only be 

1111 polit ical and civil rights but also on economic, social and cultural rights 
I I 1111• I Africa's main challenges are poverty and ill health."48 On "FGM," par

t Ii lp,11 11s advocated a multi-pronged approach that combined education with 

11,111~11~ development and general human rights advocacy, health, education, 
,1 11111nic empowerment, and development.49 

111 Ile sure, these regional instruments and policy statements provide no 
11i1 1 ,1 111ecs that states will cultivate the political will and capacity to live up to 

111.-11 l11111ian rights commitments. They also do not guarantee, on the practical 
I, ',•I, 111 tit udinal and social changes in traditionally patriarchal societies where 

il11 11 ·11\ Ii of the state is limited o r nonexistent. However, these instruments 
1111l 111 ilil y statements point to an emerging consensus that the central tension 

I• I\Vl't' ll culture and constitution in Africa cannot b e resolved without 

llt 11tl 111 14 to the underlying social a nd economic inequities within the state 
111I 11!1· hrnader international community. 

Conclusion 

~I> ,11 KlllllCnt for prioritizing economic empowerment in the efforts to rem-

Ii h,1111tf'i il traditional practices is not an arg11n1c111 ngninst legislation and 
1111l•lll ,1dvocncy. l.cgislat:ion and public awart•nt·~~ ~ ,1111 p u iµns have certainly 
1i1d ~11 11 111 irnpnct. In som e communiti es, p r'lll{t1•~1, ti ,, ~ h1•1•11 mode 1·hrough 

l1w111111 1 ll{hts ~·d11 cn tion nnd publ ic nwCTren~'lill 11111q1,d1-1 1i•• l1•d hy KOVrrn n1e 111 
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agencies and civil society groups. In Guinea-Bissau for example, concerted 
public enlightenment campaigns against harmful traditional practices resulted 
in villages making declarations to end genital cutting. The community decla
rations followed several years of education and discussion in families, villages, 
and wider communities about people's rights, specifically the rights of women 
and girls, and what they mean for individual and communal wellbeing.50 How
ever, to sustain these gains, measures to end harmful traditional practices must 
also address structural issues of economic and social exclusion of women and 
other marginalized groups. 

My argument here, therefore, is for a holistic approach to addressing the 
tension between culture and constitution-one that does not simply seek to 
balance culture and constitution but goes beyond this framework to also 
address systemic issues of social exclusion and economic marginalization. In 
short, the economic determinants of harmful traditional practices should drive 
the quest for sustainable solutions. This approach considers the connections 
between culture-based human rights violations (as "FGM" is often framed) 
and economic marginalization. Such holistic approach is required because eco
nomic marginalization and repressive socio-cultural traditions are often mu
tually reinforcing. For example, the custom of early marriages creates a vicious 
cycle of poverty and social exclusion by reducing a girl's lifetime economic op
portunities, which in turn limits her ability to escape or resist other harmful 
traditional practices. The economic determinants of culture-based rights vio
lations also extend to children. Studies have shown that improvement of other 
aspects of women's lives through greater education, autonomy, respect, and 
economic security allows women the freedom to choose whether to circumcise 
their children by alleviating the fear that lack of circumcision would threaten 
their marriageability, livelihoods, honor, and social security.51 

Academic and policy debates on harmful traditional practices need to 
focus more on questions of poverty, economic marginalization, and social 
exclusion that relegate many individuals and communities in Africa to the 
fringes of society. Structural inequities sustain culture-based human rights 
violations. Individuals systematically denied access to resources and oppor
tunities available to other members of society are often the most vulnerable 
victims of harmful traditional practices. Therefore, those who are obsessed 
with ending "FGM" in Africa will do well to broaden their advocacy focus to 
also address the systemic domestic and international factors th at sustain the 
cycle of economic marginalization, social excl usion, one! cul1·ure-based 
human rights violations. 
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